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THE PRINCIPLES WHICH SHOULD GOVERN 

THE REGULATION OF LIFE INSURANCE 

COMPANIES. 

WILLIAM C. JOHNSON. 

To the individual physical life there is no end more 
certain than death, and in turn nothing more uncertain 
than when that end may be reached. In a group of 
lives sufficiently large for the fair operation of the laws 
of average, it will be found, however, that, while no 
intelligent or safe prediction may be made concerning the 
length of any individual life, it can readily be told how 
many of the group will die each year. In other words, 
it will be found that there is a law of mortality, whose 
operations are so exact that, while they are subject to 
slight fluctuation form year to year, it is possible to 
predict in advance with practical certainty what will be 
the average lifetime of the group and the rate at which 
the lives will fail. 

As with the advance of civilization the life of the indi- 
vidual became more complex, and his responsibility to 
those around him more marked, with an increasing neces- 
sity of adequately equipping dependents if they were to 
conquer in the struggles of life, men, subject to the same 
hazards and facing all an ultimate event, the only uncer- 
tainty affecting which was the moment of its occurrence, 
combined together for mutual protection, that from a 
fund created by the contributions of the many, provision 
might be made for those dependent upon the few lives 
(their individual identity not known) which experience 
indicated might be expected to fail year by year. The 
principle underlying this form of co-operation was in- 
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y — to indemnify the families of those overtaken 
by death for the loss of a productive life, a life of money 
value to them. It may be said in passing, as applicable 
to all forms of insurance, that its sole legitimate purpose 
is to furnish protection against some hazard, through 
the promise of indemnity — the promise to make good 
any lpss which may occur upon the happening of the con- 
tingency insured against ; as in fire insurance, the loss of 
one's house; in marine insurance, the loss of one's ship 
or goods; in life insurance, the loss, to those dependents 
to whom the benefit is payable, of the value of one's life. 
This principle underlies all insurance, that it furnishes 
indemnity (not profit) — the making good, in a measure 
at least, for a loss which has occurred. To make use of 
insurance for other ends is violative of its true principles 
and purposes. 

When men entered upon the task of providing indem- 
nity for the families of those who should die, by dis- 
tributing the loss among those who survived, they neces- 
sarily, as the business, from its character, could not be 
carried on by a single person, but only by the co-opera- 
tion of many individuals, formed associations or com- 
panies to provide the machinery through which the cost 
might be collected and the indemnity paid. 

It was in 1762 that the first society to insure people 
for the whole of life and promising a determinate sum 
in return for a fixed premium was chartered in Great 
Britain, and now, as then, the business is conducted by 
associations, societies or companies chartered by the Gov- 
ernment and possessing only such privileges, rights and 
powers as have been granted them by the people. It has 
been said that the one proper purpose of government is 
to keep the peace and do only those things which are 
essential to that end, and that legislation founded on any 
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other principle is unsound. Those who hold this view 
have failed, it seems to me, to appreciate the real signi- 
ficance of the increasing complexity of our modern busi- 
ness life, and to differentiate between the control Gov- 
ernment should exercise over individuals and the regula- 
tion to which it should subject its corporate citizens, char- 
tered as they are by the State's authority, endowed with 
great powers and privileges which do not pertain to the 
individual, seeking to exchange their securities for the 
savings of the people, or to grant their facilities to those 
who are willing and able to pay for the service they may 
render. Creatures of the people, the State surely has the 
power to regulate their transactions for the protection of 
its citizens. Even though one bear in mind the rule laid 
down by the United States Supreme Court in the oft- 
quoted Dartmouth College case, the State clearly has the 
right to regulate the conduct of its corporate creatures, 
to such .an extent at least as its restrictions are regulative 
and supervisory and do not extend to a denial to the cor- 
porations of the right to exercise their essential func- 
tions. Particularly is this necessary of insurance com- 
panies, since the growth of the business has been such 
that their operations now touch the interests of almost 
every family, and are of vital importance to the individ- 
ual, the community and the State. 

An insurance company, whether it be a stock corpora- 
tion, the ownership of which is definitely vested in indi- 
viduals, or a mutual company, conducted for the benefit 
of the policyholders alone by officers and trustees depend- 
ent upon the confidence and good will of the members 
for a continuance of their trusteeship, is conducted by a 
few individuals for the benefit of the large number of 
persons comprising the general membership. It might 
be said that a stock company is conducted, not for the 
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members, but for its stockholders, yet this is true in only 
a very limited sense. Irrespective of the form of control, 
whether mutual or stock, and the slight tax put upon the 
earnings for the stockholders if it be a proprietary insti- 
tution, the business of life insurance is essentially mutual 
in its character. Its conduct is possible only because men 
join together — co-operate — to form an alliance against 
misfortune. Subject to mutual hazards, with similar 
interests to protect, men in life insurance mutually share 
the cost of furnishing protection to all, and indemnity, as 
it may be needed, to the dependents of each. In its es- 
sence the business is based on co-operation for a given 
purpose and mutuality in sharing the cost and the bene- 
fits, irrespective of whether it is conducted by the mem- 
bers, or by shareholders who possess a proprietary inter- 
est. The company is created, built up, maintained and 
enabled to fulfill its purpose of indemnifying the families 
of those of its members who die, solely because a large 
number of persons, in advance of any benefit paid, en- 
trust the substantial sums represented by their premium 
payments to the small group who are actually charged 
with the administration of the company. The State gives 
to the managers of a life company great and unusual 
privileges, including the right to solicit and receive from 
countless thousands of its citizens payments made in ad- 
vance for a benefit contracted to be paid after the pur- 
chaser is dead. These payments amount, in many compa- 
nies, to millions of dollars per annum ; in some companies 
to tens of millions per annum; and, generally speaking, 
the disbursements from the vast funds thus created are to 
women and children, just deprived of their natural pro- 
tector, inexperienced, helpless, afflicted. There is no 
higher form of trusteeship than that which a life insur- 
ance company undertakes, and it is right that the trustees 
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of such enormous funds, contributed by so many different 
individuals from all sections, should be held to a strict 
responsibility by the Government which has authorized 
the inception and development of the business. The ob- 
ject and purpose of this regulation is obviously that Gov- 
ernment should protect such of its citizens as are policy- 
holders by seeing to it that the insurance companies solic- 
iting their patronage and contributions are maintained in 
a healthy financial condition; that they are honestly and 
prudently conducted, and that the funds collected from 
the people are applied solely to the purpose for which 
contributed. The only object which justifies the State in 
regulating the operations of its life companies, is the 
safeguarding of the interests of its citizens insured. The 
Government, the creator of corporations, possessing and 
exercising the right and the power to regulate their oper- 
ations, we may properly discuss the history of govern- 
mental regulation of insurance in dealing with the prin- 
ciples upon which that regulation should be founded. 

England is the home of the world's first regular life 
companies; it is the domicile of more well-established 
offices than are to-day transacting business in the United 
States ; the majority of its companies were organized and 
had been doing business for many years before insurance 
became general in this country. Of eighty life offices now 
doing an active business in England, fifty-three of the 
number were organized more than half a century ago, and 
seven of them more than one hundred years ago. The 
business there, during all the period of its rapid growth 
here, has been conservatively and economically conducted, 
with complete freedom from scandal and without any 
such instances of infidelity to the interests of the policy- 
holders as have been disclosed on this side. It is true that 
conditions have differed. The business in England has 
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been of gradual and steady growth among a conse- 
vative people. Here — particularly in the last quarter cen- 
tury — its development has been so great that we can 
scarcely comprehend what the figures mean when we recite 
the amount of business now outstanding. There the busi- 
ness has slowly developed in an ancient nation ; here it has 
more than kept pace with the rise of a new nation abound- 
ing with natural resources and wealth, its people noted for 
the freedom of their expenditures and for the ample pro- 
vision they seek to make for their families. That the 
great spread of the life assurance idea in America should 
have led to conditions different from those existing in a 
land where its growth has been more gradual, is not a 
matter of surprise. But the character of the business of 
the British offices, which now have in force over a billion 
pounds of outstanding assurance, protected by assets 
valued at more than three hundred million pounds, and 
which has been so generally conducted with a singular 
devotion to the interests of the policyholders, leads us to 
inquire what part governmental regulation has played 
there in fostering the development of the business through 
the protection of the interests of the insured. 

The answer to the inquiry is a short one. In Great 
Britain a charter for a life company can be procured with- 
out too great difficulty ; no permanent deposit is required 
to be made with the Government; there is no statutory 
standard of solvency to be observed ; there is not imposed 
on the companies the use of any given table of mortality 
or rate of interest ; there is no department of government 
charged with the supervision of assurance companies, or 
authorized to examine them ; and, in fact, there is com- 
plete freedom from governmental control of the the de- 
tails of the business, the sole requirement being that each 
company shall, once in five years, file a valuation and de- 
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tailed report of its business with the Board of Trade. 
This is published in the Blue Book; and in making its 
valuation, each company has to declare the basis upon 
which it figures its reserves — the mortality table and rate 
of interest used — and make an exhibit of its financial 
condition accordingly. In other words, the English Gov- 
ernment relies solely for the proper regulation of its life 
assurance companies upon publicity, and the force of a 
competition which, both following and anticipating pub- 
licity, leads to a healthy rivalry to see which company 
can show the best returns to policyholders. Doubtless 
also reliance is placed upon the integrity and fidelity to 
their stewardship of the managers of the companies, a 
reliance justified not only in England by the sound man- 
agement of the companies and the fair dealing which has 
characterized their relations with their members, but as 
well in the United States by an honest, prudent and faith- 
ful administration of the funds and affairs of the great 
majority of our companies, which has been but empha- 
sized by the disclosure of different ideals of management 
in a few conspicuous instances. 

The statutory provisions covering the operations of 
life assurance companies in Great Britain, since the adop- 
tion of which they have been particularly free from cause 
for criticism, are embodied in the "Life Assurance Com- 
panies' Act, 1870." The framers of the Act aimed at 
allowing the companies full freedom in their conduct of 
the business, while compelling them to make public the 
result of their operations, believing publicity would do 
more to secure sound management than any other method 
. which might be adopted. The provisions of the Act were 
wisely founded on the preservation of corporate initiative 
and scope of administration adapted to the circumstances 
of each company, while demanding the publication in sys- 
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tematic form of the methods adopted and the results 
achieved. It encourages both freedom of enterprise and 
publicity of record, such publicity enabling the public to 
withdraw its confidence and refrain from membership if 
the official returns disclose reason therefor. As an Eng- 
lish authority has well said : 

"The authors of that Act displayed a sound and saga- 
cious judgment and appreciation of the true basis of Brit- 
ish commercial enterprise when they scrupulously adhered 
to the maintenance of corporate liberty of organization 
and method with the public declaration of such prominent 
details as would enable an opinion to be formed upon the 
practical wisdom and judiciousness of administration." 

Thus regulation in Great Britain has taken the form of 
requiring publicity only, leaving the trustees free to con- 
duct the details of the business as they will, so long as 
they do it in the open ; and leaving the public, unguided 
by any government certificate of solvency or character 
whether of great or little value, charged with the respon- 
sibility of protecting its own interests through inquiry, 
through judgment based on the published reports and the 
exercise of an intelligent discrimination and selection. 
The public has protected itself far better under this sys- 
tem than the State can protect its citizens through pater- 
nalistic methods. 

Governmental regulation in the United States has 
taken a very different form, and the situation has been 
rendered much more complex owing to the fact that the 
Federal Government has never exercised jurisdiction over 
interstate insurance transactions (not regarding them as 
falling within the constitutional definition of interstate 
commerce), and has left the individual States to control 
the operations, not only of their own companies, but of 
all the companies doing business within their borders. 
As most of the well-established companies do business in 
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practically all the States, and as a corporation of one 
State lacks any inherent right to transact business within 
the other States, but can enter them only as a matter of 
favor and grace upon complying with such requirements 
as to admission as may be exacted, it follows that our 
companies are subject to and must, to do business 
throughout the United States, be governed by the regula- 
tions of fifty different State and Territorial Governments, 
whose rules of control and of taxation are by no means 
uniform. 

Then, on the whole, a line of regulation quite dissimilar 
to that followed in England has been adopted in America. 
The States have established statutory standards of sol- 
vency, requiring that the assets of a life company should 
at all times at least equal the net value of its outstanding 
policies (such net value being the difference, according 
to the stated Table of Mortality, between the aggregate 
net single premiums for the sums insured at the then ages 
of the insured and the present value of all net premiums 
thereafter receivable on the policies outstanding, in ac- 
cordance with the same Table of Mortality). This stand- 
ard of solvency has possessed no magic to keep any com- 
pany from actual insolvency, and in conspicuous instances 
has served as a hard and fast rule to destroy organiza- 
tions whose so-called "legal reserves" were temporarily 
impaired, yet which were not only able to meet all current 
liabilities, but were in such a condition that, treated by a 
more flexible rule, their reserves could have been restored 
and the companies maintained as going institutions — to 
the great benefit of their policyholders, whose insurance 
was in fact destroyed through, unnecessarily enforced 
liquidation. 

The adoption of a statutory standard of solvency has 
been accompanied in most States by the creation of an 
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Insurance Department — a bureau of Government charged 
with the duty of supervising the operations of all insur- 
ance companies operating in the State, and armed by law 
with the power to make an examination at will of the af- 
fairs of any company doing business within its borders. 
The next step toward State regulation of insurance has 
been- the appointment as head of the Insurance Depart- 
ment, not of some man capable, owing to familiarity with 
the business, of really conserving the interests of the pol- 
icyholders through an intelligent supervision, but usually 
of some politician or party worker, to whom the "job," 
with its salary, is given as a reward for "loyalty to the 
organization". 

The result of this mode of selecting men for the office 
of Commissioner of Insurance has, in most instances, 
been a mere perfunctory performance of its duties. The 
power to examine companies has been abused rather than 
used. When the examinations were made in good faith, 
they were directed chiefly to a verification of the com- 
pany's last annual statement, and did not go into the 
question of character of management. Though directed 
to the ascertainment of solvency alone, the report fre- 
quently, in terms, was a certificate of good management. 
The effect of such reports was to lull the public, through 
dependence upon official indorsements, into a sense of 
security. Thus, to an extent, State guardianship has been 
allowed to usurp the place of responsibility and control 
by the parties actually interested. Such guardianship, 
largely ineffective, injures rather than benefits the policy- 
holders, for, relying upon it, the members do not investi- 
gate and study the. operations of their companies. They 
accept the license or report issued by the State as a cer- 
tificate of character, leave it to the State to do their think- 
ing for them, and as a result lose the advantage of actual 
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knowledge and the intelligent discrimination which fol- 
lows it. The method is injurious to the real interests of 
the citizen, which is always the case when government 
attempts to do for an individual what that individual 
should do for himself. 

The power to examine, moreover, has on many occa- 
sions" been used by unscrupulous officials "for purposes 
of revenue only," and the instances are well known where 
officials of distant States have visited cities where were 
located many companies, both life and fire, and made a 
pretence of "verifying the last annual statement" for "the 
protection of policyholders residing in our State." These 
"verifications" were of a most casual nature ; half a dozen 
of such so-called examinations were often conducted con- 
currently, the representative of the distant State spending 
a few hours only in each office. The expense of these ex- 
aminations Was of course collected from the companies, 
and was usually regarded as an individual perquisite by 
the examiner or the Commissioner he represented. It con- 
sisted of a very liberal per diem for the examiner and his 
assistant, their hotel bills, and mileage from the distant 
State to the place of examination. 

The mileage and hotel bills were, with the charges for 
"services," presented to each of the companies "exam- 
ined" on such a trip (even though the expense was actually 
only incurred once), and any question concerning the 
payment of the bill was met by an immediate threat to re- 
voke the company's license in the given State. This was 
State "supervision" at its worst, and it may be said, for 
the credit of the States, that this particular form of "regu- 
lation" is less heard of now than it was a few years ago. 
It is significant, however, taking supervision at its best in 
the United States, that the statutory standard of solvency 
has been "useful" chiefly in forcing into liquidation com- 
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parries intrinsically solvent; that State supervisors have 
given the public no protection or warning against com- 
panies actually being mismanaged — and that the various 
States and their officials, with the power at hand for years 
past to thoroughly examine any company doing business 
within its borders, never in any way discovered or warned 
the public against the evils which were recently laid bare 
in an examination conducted by a Legislative committee. 
The expense of the maintenance of all these numerous 
State Insurance Departments and of the examinations 
which they make is collected from the policyholders, 
through a direct charge on the companies in some in- 
stances for the expense of the investigations, and other- 
wise through taxation. There are Insurance Depart- 
ments in a considerable number of States which are effi- 
ciently conducted, and which render some real service to 
the policyholders; yet, taking State supervision on the 
whole, as it has existed in the United States, has the pro- 
tection afforded the policyholders through it been worth 
what it has cost them? Has it been justified by the 
results ? Another answers : 

"Have failures been prevented and losses avoided? 
Has it been impossible for fraudulent assessmentism to 
flourish and count its deluded and disappointed victims 
by the millions ? Has not the State invariably yielded to 
the clamor of promoters and their expectant victims, and 
put its broad seal of approval upon impossible schemes 
of insurance, inevitably certain to bring disaster? Has 
it prevented the misapplication of trust funds and their 
diversion from those to whom they belonged? Has it 
promoted equity, scowled on discriminations, rebuked ex- 
travagance, condemned nepotism and denounced self-ad- 
justed salaries ? Has speculation in trust funds been pre- 
vented ? We know the things existed in some companies, 
and we place the responsibility for them squarely upon the 
State, where it belongs, since the State has undertaken 
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a guardianship which I will not say it could not better 
perform, but which will never be adequately performed 
until those interested perform it for themselves." 

Like the poor, however, State supervision will doubt- 
less always be with us, and the most that can be expected 
is that the Insurance Departments of all the States will 
emulate the example of those most efficiently conducted 
to-day, and that, out of the present confusion of statutory 
and departmental regulations (varying as they do in the 
different States) may come a degree of uniformity, fol- 
lowed by a co-operation between the States, so that one 
may not duplicate the work of another, as in examina- 
tions, etc., except for some special and controlling reason. 
It is also to be hoped that state insurance officials will 
confine their activities to their proper province of seeing 
that the companies obey the laws and so openly conduct 
their business with an efficient accounting to the policy- 
holders that the public can intelligently protect its own 
interests ; and not attempt, as has been done in some cases, 
to interfere with company managements and dictate how 
the details of the business should be conducted. 

With this review of the object and history of regula- 
tion, it may be pointed out that heretofore no efficient 
publicity or actual accountability for surplus funds has 
been required in the United States. There have, it is true, 
been many of our old companies which have voluntarily 
made annual accountings to their policyholders, and con- 
cerning whose management there has not — shall we say 
as a consequence ? — been any substantial criticism uttered. 
Yet, in the past, the companies prudently, conservatively 
and honestly managed have not done as much business as 
other companies which refrained from annual accountings 
to their members, and in whose conduct extravagant and 
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improper methods of management have been recently dis- 
closed. In fact, the companies which were actually doing 
least for the individual policyholders were most largely 
receiving the patronage of the public. The reason for this 
is that the poorly managed companies have been able to 
conceal the fact through lack of publicity and accounta- 
bility, and through extravagant expenditures thus con- 
cealed have been given an advantage in the hiring and 
compensation of agents. With annual accountability en- 
forced of all companies, the results in each, as to cost and 
surplus earnings, would be clearly known to every indi- 
vidual who cared to inquire. In no business is there 
sharper competition than in life insurance, and with pub- 
licity and accountability enforced the law of self-preserva- 
tion would require every carelessly managed company to 
mend its ways, for failing to do so its results would fall 
below those of its rivals, and it would lose the confidence 
and patronage of the people, who, with publication of 
methods and results required, will never be as blind about 
insurance matters hereafter as in the past. Fostered by 
publicity and annual accountings, competition in life in- 
surance will no longer be directed toward size or rapid 
growth, but there will certainly be a competition in econ- 
omy, to see which company can give insurance at the 
lowest cost to the policyholders ; and under such competi- 
tion there would, through the outworking of a natural 
law, be a reduction of expenses to as low a point as effi- 
ciency and experience would warrant, without the damage 
which may follow an attempt on the part of the State to 
interfere with freedom of management in its details. 

Consequently we hold that the fundamental principle 
upon which all sound governmental regulation of life in- 
surance companies should be based is the requirement of 
complete publicity concerning their operations, accompa- 



Government Regulation of Insurance 169 

nied by a detailed and frequent accountability for all sur- 
plus and other funds. 

Let the State require of all life insurance companies 
the utmost publicity concerning their management; let it 
insist upon all their transactions being carried out in the 
light of day; let it demand of the trustees a regular and 
public accounting for the funds entrusted to their care, 
and you then enable the policyholders to readily ascertain 
whether their company is being properly conducted, and 
to protect their own interests accordingly. 

Last year a legislative investigation of a few great 
American companies disclosed the fact (scarcely to be 
wondered at in view of the period of growth and expan- 
sion through which their business had recently passed) 
that there had been in such companies extravagance, im- 
proper expenditures and other evils embodying a disre- 
gard of a faithful trusteeship. All join in condemning 
the evils disclosed, and among insurance men and citizens 
generally there is no dispute as to the general facts nor 
as to the necessity of making their repetition impossible. 
But what is the sound method of insuring such reform? 

We certainly should not, by complex regulations affect- 
ing many features and details of a situation, seek to do 
that which can be accomplished more easily and with 
equal certainty by a few simple fundamental require- 
ments. 

What is necessary for thoroughgoing insurance reform 
is a maximum of publicity, strict accountability and a 
minimum of legislation. 

If we refer to the statutory enactments following the 
recent investigation we may see to what extent the laws 
passed depart from or run counter to sound principle. 
The investigation disclosed evils — evils which had arisen 
in a period of forced growth, whose disclosure shocked all 
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men. Their occurrence was to a large extent possible 
only because of a lack of publicity concerning, and ac- 
countability for, the surplus funds arising under policies 
on which the dividends were deferred for long periods of 
years. The law-makers, if we can judge from the laws 
adopted, seemed unconscious of the truth that the mere 
disclosure of the facts and the deeper sense of trusteeship 
which such disclosure enforced, together with a conse- 
quent more intelligent attitude toward the subject by the 
public, of themselves rendered a recurrence practically 
impossible. Evil cannot thrive in the broad light of day. 
The majority of citzens are honest, and a dishonest man 
or corporation cannot permanently retain the confidence 
or patronage of the public. That which must be done 
openly, under the scrutiny of all men, will, on the whole, 
be done fairly and honestly. As another, a most intelli- 
gent and faithful State Insurance Commissioner, has 
said : 

"The great remedy for whatever evils have thus far 
been found in insurance, or whatever evils may be found 
in the business in the future, lies in full and complete pub- 
licity. I am clearly of the opinion that more actual good 
has been accomplished by the publicity incident to the 
Armstrong Committee investigation than will ever be 
accomplished by the Armstrong laws, so-called, and this 
observation is not meant to be in any sense a reflection 
upon the recent New York enactments. I simply desire 
to emphasize my belief in publicity rather than in whole- 
sale legislation, designed to cover every detail, as the 
effective remedy for evils of whatever nature." 

The evils which were discovered last year had been 
rendered possible chiefly through the abuse of the de- 
ferred dividend plan. The obvious remedy was to require 
publicity and strict annual accountability under such con- 
tracts in the future. The practice of deferring the dis- 
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tribution of dividends or bonuses has been in common use 
in England ever since the business was founded, with 
benefit rather than injury to the policyholders. It has, 
or it has not, an office to perform in connection with 
American life insurance. Lack of accountability under it 
here had given rise to extravagance and grave evils. If 
accountability had been imposed and the plan had a legit- 
imate place in the business, it would have survived With- 
out injury to the public; if it could not survive under a 
compulsory accountability it would, and should, die a 
natural death. Sound legislation would have given pro- 
tection against the abuse of the plan, and left natural laws 
to determine the question of its survival. Was the action 
of the law-makers guided by sound principles of publicity 
and accountability? Not at all. The deferred dividend 
contract was prohibited by statute. This prohibition ren- 
ders it impossible to safely transact certain forms of sub- 
standard business, thus preventing a class of citizens most 
needing insurance from procuring it (though it is clearly 
in the interest of the State that they should be able, 
through insurance, to protect their dependents) ; and as 
indicated, the prohibition was wholly unnecessary. It 
was not the deferred dividend contract which caused the 
evils, but the abuse of it — and accountability would have 
cured the abuse. 

The investigation disclosed evils of extravagance, both 
in general expenses and in agency expense. It was the 
abuse of the deferred dividend contract which alone ren- 
dered such extravagance possible. The cure, through 
publicity and accountability, of such abuse of deferred 
dividends, would also necessarily, almost automatically, 
have put a stop to undue expenditures, for with every 
company required to account to its policyholders annually, 
showing the surplus earned on each policy, a premium 
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would have been put on economy, and all companies 
would be compelled to approximate the prudent and eco- 
nomical management of the most conservative, or would 
lose the confidence of the public through failure to give 
equally favorable results. Did the Legislature cure the 
evil by such fundamental requirements ? On the contrary, 
it put on the statute books a limitation of the total amount 
any company might disburse for expenses per annum. 
Companies differ, among other things, in age, in size, in 
financial strength, in the character of the business they 
have in force, in standing, in reputation, in earning 
power, in the percentage which they have added to the 
net premium for expenses. The law-makers ignored such 
considerations, and adopted a limitation of expenses 
which is applicable to all alike ; which bears with unequal 
force upon different ones; which renders it impossible 
that new. companies should be organized; and which 
throws obstacles in the way of upbuilding into strong and 
useful institutions those smaller, younger or weaker com- 
panies now existing, whose preservation and growth the 
State is in reality especially interested in fostering. 

There had been extravagance in the agency field. 
With publicity and accountability it could not exist. But 
was that the remedy applied ? No ; but for the first time 
in history there has been written on the statute books a 
law establishing for labor not a minimum but a maximum 
rate of compensation. The sufficiency of the provision 
does not for the moment enter into our argument, though 
it will be referred to later as indicating the practical, as 
well as the theoretical, objections to such laws. Sufficient 
or insufficient, the principle underlying such legislation is 
unsound. The trustees and officers of life insurance 
companies are charged with the duty of conducting their 
business efficientlv: a healthv growth and the steady in- 



Government Regulation of Insurance 173 

traduction of a reasonable number of new lives (the effect 
of which is to reduce the death rate) is beneficial to the 
members, and lessens the cost of their insurance. Through 
the limitation first of agency expense and then of total 
expenses, the power and discretion of the officers are 
taken from them, and yet they are left with the responsi- 
bility. The State should either leave both the power to 
manage and the responsibility of management with the 
officers of the company, safeguarding the interests of the 
public through the requirement of adequate publicity and 
•accountability, or, if it desires to exercise the power of 
controlling the details of the business, it should itself 
assume the responsibility as well. 

To deal for a moment with the merits rather than the 
principles of such regulation, the provision made for 
agency expense is possibly sufficient for the great cities 
and for well-established companies in the thickly popu- 
lated sections. Companies differ in very many respects, 
however; and what would be sufficient for a company of 
size and fine reputation, which has been doing business 
in a given territory for, say, half a century, which has 
thousands of satisfied policyholders therein, and which, 
accordingly, finds it comparatively easy to procure new 
business, may be wholly insufficient for a company per- 
haps in every way just as good, which is new to that 
particular field, and lacks history or policyholders in that 
community. This is true of companies of equal merit, 
but with different histories in the given field, and the 
inequality is more marked when we consider the case of 
the smaller, weaker, or younger companies, which it 
should be the purpose of the State to preserve — not 
destroy. 

Territories, as well as companies, differ; and a com- 
pensation which may be adequate in cities like New York 
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or Chicago, where an agent has opportunity to write a 
great deal of business, may be wholly insufficient in the 
sparsely settled agricultural districts, where there is but 
a limited amount of business to be procured in any event, 
and where the agent must travel long distances, at much 
expense of both money and time, to get even that. It is, 
in fact, the general opinion of conservative insurance men, 
who are quite in sympathy with the demand for economy, 
that this measuring of all companies and all territories 
by the same yard-stick of expense, will result in the loss 
to the companies of some of their very best and most 
persistent business, namely, that arising from the agricul- 
tural communities, and in the loss to the State which 
must necessarily follow the failure of any class of its 
citizens to make provision for their dependents. 

Again, some of the companies, through the deferred 
dividend plan, had built up large surplus funds, for which 
they were not held to any strict account. Evil had fol- 
lowed, due to the absence of accountability, the enforce- 
ment of which would have cured it. The Legislature 
again ignores the obvious, and for the first time in history 
we find the State legislating for instability. The history 
of all regulation of fiduciary institutions shows govern- 
ment making provision to insure the absolute security and 
solvency of corporations receiving and contracting to 
safeguard the surplus earnings of the people. In recent 
legislation, however, we find one of our States, greatest 
in population and wealth if not in legislative wisdom, 
defining the maximum surplus or contingency reserve 
which a company shall maintain. Never before has the 
State attempted to take all discretion from the managers 
of its corporate creatures and actually legislate for weak- 
ness and insecurity through a limitation of the amount 
of surplus funds which a company may accumulate. The 



Government Regulation of Insurance 175 

evil arising from large surplus funds held free from 
accountability could have been promptly cured by funda- 
mental legislation as already indicated, and by the adop- 
tion of a sound method of taxation ; but the principles 
which should govern regulation seems to have been wholly 
ignored, and a "short cut" attempted which improperly 
impairs the discretion of managers and is an infringement 
upon the security of the policyholders. It is far more 
important that insurance should be absolutely secure than 
that the individual member should receive a dollar or two 
extra in dividends. 

Thus, if we .carefully study the principles upon which 
regulation should be founded, it would appear that the 
State, in recent legislation, had adopted a cumbersome, 
arbitrary, paternalistic and dangerous method of accom- 
plishing needed reforms, which could better have been 
made effective by a few simple requirements directed at 
the fundamentals of publicity and accountability. 

The law-makers have seemingly overlooked the fact 
that integrity and fidelity to a trust can no more be cre- 
ated or guaranteed by statute than can the fidelity of the 
citizen to his marriage vow be enforced by legislative 
enactment. What is wanted is not more legislation, but 
more character ; not statutory restriction, but a deepening 
of the sense of trusteeship and such a public operation of 
the affairs of the companies as will not only make evil 
or extravagance certain of detection, but will enable the 
individual citizen to judge more intelligently concerning 
the merits of the administration of his company. Sound- 
ness and integrity of management are not as apt to be 
insured by the creation of statutory misdemeanors as by 
requiring that all corporate acts shall be performed in 
public. It may well be repeated, as pointed out by the 
Lord Bishop of Birmingham in the Commemoration 
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Sermon preached by him at Oxford University in June 
last (in speaking of the laboring classes and their ap- 
parent belief that legislative enactments covering this 
point or that would better their condition), that what is 
needed in all the affairs of life is not so much new law, 
or more law, or the experiments of governmental control, 
as character — an intelligent application of right princi- 
ples' to all the relations of men. That legislation affecting 
insurance corporations will prove of the greatest value 
which most deepens the sense of responsibility on the part 
of corporate managers, and increases the intelligent dis- 
crimination exercised by the members or those contem- 
plating membership. Men should be encouraged to think 
and act for themselves, and the State can aid in develop- 
ing self-reliance on the part of its citizens by the require- 
ment of such publicity concerning corporate operations 
as will give to any man who uses his intelligence the 
power of self-protection. The strength of the State is 
dependent upon the character of its citizens, and the com- 
dom of action on the part of the people in private affairs, 
and through that freedom character is developed, both 
from the lessons of attainment and from those deeper 
lessons of apparent failure which in a democracy are so 
often but the foundation stones of ultimate achievement. 

No observations concerning the regulation of life in- 
surance could be complete without reference to the de- 
mand which is being made in some quarters for a stand- 
ard policy, and without calling attention to the lack of 
principle upon which present methods of insurance taxa- 
tion are based. 

There is no innovation in the line of insurance regula- 
tion more actively urged at the present moment by those 
lacking experience in conducting the business, and cer- 
tainly no proposal for which less can be said, than the 
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demand for standard forms of life policies. It is argued 
that as standard fire forms are required, the same rule 
should be applied to life companies. In the case of fire 
insurance, there are frequently many policies in force on 
the same risk ; the loss incurred is almost always a partial, 
not a total, loss; the adjustment of all the policies is 
usually made at one and the same time by an adjuster 
representing all the companies, and the many questions 
arising concerning the distribution of partial losses, and 
the pro rata payable by each of the several companies in- 
volved, have seemed to many States to justify the require- 
ment of uniform policy provisions — so that the liability 
of each company may be defined by the same rule and 
clearly understood. In life insurance, however, there is 
nothing payable except in the event of a total loss 
(death), when the policy is paid in full; and each com- 
pany adjusts its own claim independently of the others. 
There are no questions of partial loss or pro rata liability 
to arise, and the reasons which are urged for standard 
fire forms are wholly inapplicable to life insurance. In 
addition, there is no evil needing correction which de- 
mands that the State should deny to its corporations and 
its citizens the free right of contract. Here and there a 
policy has, it is true, been misrepresented by irresponsible 
agents, whose employment was a natural consequence of 
the high pressure methods lately in vogue, the misrepre- 
sentation usually taking the form of stating twenty year 
deferred dividend policies to be twenty year endowment 
contracts. The requirement of accountability under de- 
ferred dividend policies, the abandonment of high pres- 
sure methods and the discontinuance of the system of 
advances to agents which would naturally follow such ac- 
countability, would speedily cure such slight evils as may 
have existed in the matter of misrepresenting the policies 
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of any of the regular life insurance companies. Thefe 
is in reality no evil the cure of which would not be better 
found in legislation directed at the fundamentals of pub- 
licity and accountability, rather than in the requirement 
of standard forms. It is significant that there is no de- 
mand from policyholders for any such "reform," the cry 
arising almost wholly from those who, having had no 
practical experience in the business and possessing no 
sound knowledge of its history or the principles and prac- 
tices underlying its operation, have taken to themselves 
the duty of suggesting the passage of new insurance laws 
to legislators equally unfamiliar with the subject. 

If those who urge the adoption of standard forms but 
had the opportunity afforded the practical insurance man 
of examining the policies issued by the American com- 
panies fifty years ago, forty, thirty, or even twenty years 
ago, and comparing them with those issued say ten or five 
years ago — or even of comparing the latter with those 
now offered, he would find that through the lessons taught 
company managers by experience, and through the force 
of a healthy competition, policy forms had become more 
and more liberal each year, had been framed to cover a 
constantly increasing number of benefits, had omitted 
restriction after restriction formerly enforced, until to- 
day, if the policy contracts of many of the companies are 
to be criticized at all, the criticism must be that they em- 
body too great freedom from restriction, too much liber- 
ality, too substantial rewards for surrender, rather than 
that they fail in any way to give the policyholders full 
value for the premium paid. And the significant thing 
is that this history of improvement and increased liberality 
in policy forms has been the voluntary act of the compa- 
nies, due to the guidance of experience and the force of 
a free competition uncontrolled by the State. Policies 
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are constantly being redrawn and liberalized; the devel- 
opment in forms has kept pace with the increasing com- 
plexity of modern business conditions, and every need 
for protection that has arisen has been met by changes 
and improvements in the life insurance contract. Not 
until the current year has any State sought to crystallize 
into exact language and put into inflexible form on the 
staute -books policy forms which it says must be used 
by all its companies. A form safely applicable to all com- 
panies, young and old, weak and strong, is necessarily less 
liberal than that which the older and stronger companies 
could issue : and, in fact, in the one State where the idea 
has been adopted, the standard form is inferior to and less 
advantageous to the policyholder than the more liberal 
and attractive policies now offered by many well-known 
and conservative companies. A statute attempting to 
establish in one given form of words a contract which 
should be flexible enough to cover every developing hu- 
man need would most certainly put a stop to all improve- 
ment and progress. Policy forms are now far more 
liberal and more fully protect the insured than were those 
of but a few years ago. The limit of improvement has 
not been reached, and unless the State forbids further 
growth by the adoption of a fixed form, the prospect of 
now materially reducing expense accounts will lead many 
of the companies to further liberalize their policies. It is 
fair to point out that had the State adopted standard 
forms of fifteen, or ten, or even five years ago, those who 
read these lines would not find themselves in the position 
of being able to secure policies so liberal and so fully 
protecting the rights of both insured and beneficiary, as 
those now freely and voluntarily offered by the companies 
themselves. To all who have understandingly. reviewed 
the history of the development of policy forms in Amer- 
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ican life insurance, the proposition to now standardize 
policies will, we believe, be seen to have less to recommend 
it (which is saying a great deal) than any of the other 
"reforms" proposed. 

Speaking broadly, the vast amount of insurance in 
munity can only be injured, not helped, by government 
attempting to exercise on behalf of its people functions of 
judgment, of discrimination and of selection in the con- 
duct of private affairs which the citizen can better employ 
himself,, and the use of which would strengthen and im- 
prove him. Much of the mistaken interference of govern- 
ment with individual affairs springs from a disregard of 
the unquestioned truth that knowledge comes from expe- 
rience and development through the exercise (not through 
the non-use) of one's faculties. The very spirit of our 
force in our companies stands as a monument to the un- 
selfishness of man, as an evidence of his forethought, his 
affection, and his realization of responsibility, for those 
dependent upon him. Death to the individual is an event 
so uncertain in the hour of its occurrence that through 
life insurance alone can material protection be certainly 
given to those who otherwise might be unprovided for. 
Insurance 1 is the most indispensable and the most benefi- 
cent institution of our day. It is a very practical and at 
the same time a most ingenious method of equalizing the 
hazards of life. To secure its protection men toil and 

1 In speaking of insurance, the writer refers to the business in its 
pure and legitimate form, under which protection is secured for one's 
dependents, or provision made for one's own later years. During 
the past quarter century excrescences upon insurance contracts have 
led to the creation, retention and misuse by some companies of large 
surplus funds, which have been pointed to as justifying a demand 
for taxation. These phases of the business are speedily passing, and 
are ignored. The true character of life insurance, its pure practice, 
which will be required under new systems of publicity and accounta- 
bility, guided by a more intelligent public interest, are alone borne in 
mind in considering questions of regulation. 



Government Regulation of Insurance 181 

deny themselves the full fruit of their labor ; they give up, 
in some cases almost the necessities, in all cases some o£ 
the comforts or luxuries or pleasures of life, that those 
to come after them may be protected from adversity and 
want — that children may be educated and brought up to 
lives of usefulness. Founded on a care for the future of 
others,., a care which can only be exercised by present 
denial and sacrifice, the determination to insure represents 
the best and most unselfish qualities of human nature. 
Insurance is thrift, nobler than other forms in that it is 
exercised not for self but for others, imposing a present 
burden for a fulfilment which death alone can bring. The 
cost of insurance is a tax, with which man voluntarily 
charges himself so that he may make provision for his own 
and not leave his dependents to be cared for or educated by 
the State. Through the operation of the business of life 
insurance great burdens are removed from the State ; 
widows are provided for, homes are maintained, children 
are educated to be useful citizens. No man can number 
those who, through the benefits of insurance, are saved 
from becoming public charges — kept from the poor- 
houses, the asylums, and the orphanages. Through pro- 
vision made for children, which keeps them from poverty 
and an environment of want and temptation, who can 
tell how many are trained to honorable, useful lives, and 
saved ultimately from the criminal population and the 
prisons ? Clearly as men more and more make provision 
for their dependents through insurance, the direct burden 
of the State in caring for the aged, the indigent, the or- 
phaned, and the degenerate is lessened. All thrift is bene- 
ficial to the State, particularly that higher form which 
provides for the weak, the young, and those unable to 
work. The government which fosters and encourages 
the spread of life insurance shows but an enlightened 
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self-interest, and this fact has been behind much of the 
demand for governmental regulation and for a control 
which its authors have hoped would lower the cost of 
insurance protection, so that the public might be led to 
insure even more freely than at. present. 

Yet the State is directly responsible for a substantial 
addition to the cost of insurance to its citizens through 
methods of taxation which are unjustifiable and indefensi- 
ble. When an insurance company is taxed, the extra ex- 
pense which that tax involves is borne by the individual 
policyholders. This seems to have been overlooked in 
many States, which have sought to meet the expenses of 
conducting the Government through the taxation of life 
insurance companies, blind to the fact that when they tax 
insurance, they are merely taxing their own citizens who 
are insured, levying a special impost on that portion of 
their people who are the most thrifty and unselfish, and 
who are thus penalized by the State for seeking, through 
voluntary provision for dependents, to relieve the com- 
munity from the burden and expense of caring for those 
who otherwise might be left destitute. The careless man, 
irresponsible, selfish, who makes no provision for his 
family, escapes this form of taxation, which is thrown 
wholly on those who have already taxed themselves for 
the benefit of their dependents — and the State. The taxa- 
tion of life insurance is essentially a tax upon a tax; it 
discourages the making of provision for dependents by 
adding to the cost ; it penalizes the thrifty, and is never- 
theless a most popular form of raising money, though 
clearly against public policy and the best interests of the 
people. 

It may be said that the companies — i. e., the policyhold- 
ers — should, through taxation, meet the cost of State 
supervision, the maintenance of governmental insurance 
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departments, etc. We might dwell on the fact that, inas- 
much as insurance is for the benefit of the State as a 
whole, the cost of supervision might properly be levied 
on all citizens, and not merely on those insured; but, 
waiving that, and admitting that the policyholders should 
meet the cost of supervision, what do we find ? 

One who investigates the subject will discover that, 
with but few exceptions, each State imposes a direct tax 
upon the companies, in the form of a percentage of the 
premiums collected by them within its borders. In most 
instances this percentage is upon the gross premiums 
collected. Four States fix the tax at 1 per cent, of the 
premiums; four more at i-| per cent.; sixteen collect 2 
per cent.; one charges 2\ per cent.; seven collect 2J per 
cent., and one or two even exact 3 per cent. A few States 
impose no tax, and in several States the tax is based on 
reserves, on surplus or on the amount of business trans- 
acted. Then, in addition, many of the States have on 
their statute books a so-called retaliatory law, which has 
been well described as "a relic of barbarism", and which 
is the product of legislation founded on no principle 
which could be seriously discussed among thoughtful and 
civilized men. Retaliatory provisions operate in this man- 
ner. One State taxes insurance companies say 1 per cent. 
of the premiums collected therein ; but it provides that if 
other States should tax at a higher rate companies of the 
first State, then the latter in turn will tax companies of 
the second State at the rate imposed on its own companies 
there. The theory on which these provisions were en- 
acted evidently was that they would tend to reduce the 
taxes charged by other States. In this object they have 
failed, and the State which has thought that a tax of say 
1 per cent, has been all that should properly or equitably 
be charged life companies, has found itself in the position 
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of actually collecting a tax of say 2 per cent, or 2\ per 
cent., with no more justification than that it proposes to 
do a wrong within its own borders because some other 
State first sets it the example elsewhere. If sound prin- 
ciples were applied to insurance legislation and taxation in 
America, certainly every retaliatory law now in force 
would be repealed, and most tax laws modified. 

A few instances alone will show that present insurance 
taxes are not imposed merely to meet the necessary cost 
of supervision. 

In 1905 the receipts and disbursements of the State 
Insurance Departments named below were as follows: 

Excess of 









Receipts over 




Receipts. 


Disbursements. 


Disbursements. 


New York . 


. $288,990.35 


$152,814.99 


$I36,I7S-36 


Wisconsin . 


.. 572,778.95 


19,717.92 


553,061.03 


Ohio . . . : . 


. . 1,004,932.99 


38,818.42 


966,114.57 


Michigan .. 


. . 445,818.49 


14,034-32 


43I,785-I7 




. . 329,992.00 


16,019.00 


3I3,973- 00 



These States have been taken at random as illustrating 
a situation which exists in practically all, namely, that 
government regards the business of life insurance as a 
proper source of revenue from which to provide for many 
of its general expenses. Such an attitude must neces- 
sarily be founded on a superficial comprehension of the 
importance of the business to the State and the benefit 
which through insurance accrues to its people. Take a 
State which levies a tax of 2\ or 3 per cent, on the 
gross premiums collected within its borders — it simply 
requires each of its citizens who desire one hundred dol- 
lars' worth of life insurance to pay $2.50 or $3.00 per 
annum for the privilege of being able to purchase it; it 
makes an arbitrary and substantial addition to the actual 
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cost of insurance, and compels the company to collect it 
annually from the policyholder, on the State's account, 
something which the individual does not "realize, as it 
appears simply as a part of the premium. 

In 1905 the life insurance companies doing business in 
New York State paid out for insurance taxes, licenses 
and fees almost seven and one-half millions of dollars. 

Thus, while the State is constantly urging legislation 
designed to reduce the cost of insurance to the public, 
and so seemingly realizes the benefit which must come to 
its people as a whole through the extension of the life 
insurance business, we find it with a strange inconsistency 
making a direct, unnecessary and unjustifiable addition to 
the cost of insurance, which, even should we deduct the 
cost of State supervision, now amounts, in the case of 
merely that group of companies doing business in New 
York State, to over $7,000,000 per annum. The reduc- 
tion in the cost of insurance to the policyholders, which 
the State could promptly effect through refraining from 
taxing this form of thrift, would amount to more than 
any economy in general expense which can possibly be 
enforced by statute. Freedom from taxation would bring 
about an immediate, certain, and easily measured reduc- 
tion in cost, without any possible injury to or interfer- 
ence with the business, while limitation of expenditures 
by legislation promises no certain result, and may even 
lead to an actual increase in cost, through an impairment 
of efficiency. If the normal growth of the insurance busi- 
ness be not checked by restrictive legislation, and if the 
rates of taxation remain as at present (they have been 
steadily increasing) the policyholders will in the next ten 
years pay the State governments more than one hundred 
millions of dollars in taxes. It is not to be believed that 
people realize the addition Government is thus unneces- 
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sarily making to the cost of life insurance, or the extent 
to which the burden of taxation lessens the returns which 
could otherwise be expected under their policies. The 
sums now annually collected from the companies as taxes 
would, if applied to the purchase of insurance at the 
average rate of premium, pay for additional insurance for 
present policyholders and their beneficiaries to the amount 
of two hundred millions of dollars. The moment the pub- 
lic fully appreciates these facts we may expect a demand 
for a more intelligent and less burdensome system of 
insurance taxation. 

I have said that any evils which have existed in the 
business have arisen from lack of publicity concerning, 
and accountability for, surplus funds. Fundamental leg- 
islation on this subject will render the recurrence of evil 
impossible; but if, as some allege, there be danger in the 
accumulation of large surplus funds, their maintenance 
at a reasonable figure and the prompt distribution of 
moneys accumulating in excess of a proper margin of 
safety, would be further encouraged by levying any tax 
imposed on insurance solely on surplus withheld from 
distribution. The premiums — the cost of insurance — 
should not be taxed; the reserves required by law to be 
maintained for the security of the business and the fulfil- 
ment of all contracts, should. not be taxed. If taxation 
of insurance is to be justified at all, then let it fall upon 
any funds held by the companies in excess of the mini- 
mum necessary to enable them to fulfill their obligations. 
A man's surplus money, held for him by an insurance 
Company, may perhaps be taxed like his other property; 
and certainly if insurance taxation were based solely upon 
surplus funds withheld from distribution, the companies 
would not find it profitable to maintain a greater surplus 
than prudence and safety required, and the danger, if any, 
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of such accumulations would be minimized. In the inter- 
est of the State, all burdens and additions should be 
taken from the price paid for insurance- — the premium, 
and the companies should be encouraged to further reduce 
the cost by the declaration of prompt and liberal divi- 
dends. Both objects could be best secured by re- 
pealing all premium taxes, and basing insurance taxation 
solely on surplus funds withheld from distribution. 

In conclusion, this summary of the views herein ex- 
pressed is submitted for your consideration. 

1. That governmental regulation of life insurance, 
aimed to best protect the interests of the public, should 
be along such lines as will most surely lead the public to 
form and follow an intelligent judgment concerning the 
business and its conduct by individual companies. 

2. That sound regulation should encourage individ- 
uals to think and choose, and not lead them to depend on 
the State for a semi-guardianship which can never be sat- 
isfactorily fulfilled. 

3. That to this end what is required is detailed pub- 
licity concerning the operations of the companies and a 
strict accountability for surplus and other funds. 

4. That laws under which the State interferes with 
details of management, or dictates methods of operation, 
are: 

(a) Unnecessary, because the end of good manage- 
ment sought can be more simply and more certainly at- 
tained by other methods. 

(b) Unsound, because government should not aim to 
do for the individual what the individual can do better 
for himself, and because, with legislation governing the 
fundamentals of publicity and accountability, the evils 
which have led to the demand for interference in details 
will be cured by the almost automatic operation of natural 
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forces — the laws of progress and the effect of competi- 
tion — which are always to be preferred to arbitrary 
restriction. 

5. That all so-called retaliatory tax laws should be 
repealed; and that all laws imposing taxation upon life 
insurance should be so amended that insurance should 
be taxed, if at all, only to the extent necessary to meet the 
cost of government supervision ; this tax to be levied 
solely on surplus withheld from distribution (not on 
reserves or premium income). 



